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Introduction

The media plays an important role in the democratic process of a country, more
so in today’s technologically fast-moving environment. Its inherent ability to
reach the masses implies that it has a vital role in building (and influencing)
public opinion and creating awareness. Media also plays a vital role in
delineating the economic, political, social and cultural characteristics of a
country. Thus, media pluralism is a cornerstone of democracy and this fact
should be reflected in the plurality of independent and autonomous media and
in diversity of media content. Print, television, radio and new media such as
Internet are the most popular media.

The Indian media landscape is witnessing several changes that may have far
reaching consequences. Major players are looking for expansion of their business
interests in various segments of the print and broadcasting sectors leading to
horizontal integration of media entities. Also, more and more broadcasting
companies owning television channels are venturing into distribution segments
of cable television, Direct-to-Home (DTH), Headend-in-the-Sky (HITS) and
Internet Protocol Television (IPTV) while distribution segment companies are
entering into television broadcasting, leading to vertical integration in the
broadcasting sector.

The prime motivation for a media company to have presence in different media
segments i.e. to have cross media holding is to maximize its reach to the
consumers in different demographies with varying media consumption patterns.
This also translates into higher economic gains for the companies. However, if
entities having cross media holdings occupy dominant positions in different
media sectors it may restrict media pluralism.

The main driver for vertical integration is economic. Though vertical integration
of various entities within a particular sector results in reduction in cost to the
company and economies of scale, it often manifests in the form of ills of
monopolies viz. higher cost to the consumers, deterioration in quality of service
in the long run and deterrence to innovations on account of entry barriers for
new players. Vertically integrated companies could also affect plurality
adversely, more so, if they hold dominant positions and have cross media
holdings.
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In order to ensure media pluralism and counter the ills of monopolies, it is felt
that reasonable restrictions need be put in place on ownership in the media
sector. The Media Ownership Rules should be so designed so as to strike a
balance between ensuring a degree of plurality of media sources and content,
and a level playing field for companies operating in the media sector on the one
hand and providing freedom to companies to expand, innovate and invest on the
other.

Most international markets have identified the parameters that define the level of
concentration in media ownership and cross media holdings. These parameters
are reviewed periodically and the restrictions/ safeguards are modulated from
time to time. The international scenario has been discussed in detail in chapter III
of the consultation paper.

In the year 2008, the Ministry of Information & Broadcasting (MIB) had sent a
reference dated 22nd May 2008, seeking the recommendations of the Telecom
Regulatory Authority of India (TRAI) for bringing out a policy for the restriction
in ownership of companies seeking licenses/ permissions/ registrations under
various policy guidelines. Further, in response to a query from TRAI, the MIB,
vide its letter dated 26t August 2008, clarified that to examine the issue in its
entirety and looking at the increasing trend of print media entering into
broadcasting sector, TRAI should also include print media while examining the
need for any cross media restrictions vis-a-vis broadcast media.

After following an exhaustive consultation process, TRAI, on 25t February 2009,
gave its recommendations to the Government covering the issues of horizontal
integration, vertical integration, limit on the number of licenses held by a single
entity, concentration of control/ ownership across media and control/
ownership across telecom and media companies. TRAI had recommended that
the necessary safeguards should be put in place to ensure that plurality and
diversity are maintained across the three media segments (Print, Television and
Radio). MIB should carry out an analysis based on detailed market study to
determine such safeguards. On the issue of vertical integration in the
broadcasting sector, TRAI had recommended that the broadcaster should not
have ‘control” in distribution and vice versa. TRAI further recommended that
after working out the required safeguards for horizontal and vertical integration,
the mergers and acquisition (M&A) guidelines for the sector may also be put in
place to prevent media concentration and creation of significant market power.
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TRAI also recommended that no restriction should be imposed on cross
control/ownership across telecom and media sectors at this point of time;
however, this issue could be reviewed after two years.

In 2009, MIB sponsored a study through Administrative Staff College of India
(ASCI). The study dealt with the nature and extent of cross media ownership,
existing regulatory framework, relevant markets and international experience.
ASCI submitted its study report including its recommendations to MIB, in July
20091. The ASCI report recommended that cross media ownership rules for
broadcasting, print and new media must be put in place since there is ample
evidence of market dominance in certain relevant markets. On the issue of
vertical integration the report suggested that the cap on vertical holdings should
be carefully determined based on existing market conditions. Amongst other
recommendations, it also recommended that disclosures regarding cross media
affiliations and ownerships should be in the public domain.

There are no cross media ownership restrictions across Print, Television and
Radio in the country. However, in the FM radio sector enabling provisions have
been made for compliance of any media ownership rules as and when they are
prescribed by the Government. As far as vertical integration of media entities in
broadcasting sector is concerned, certain restrictions have been put in place in
the guidelines for obtaining license for Direct-to-Home (DTH) platform and in
the Head-end in the sky (HITS) policy of the Government dated 26.11.2009.

In the FM radio sector, there are certain restrictions on multiple permissions for
operating FM radio stations. However companies are allowed to hold
permissions/licenses for operating multiple TV channels, DTH services, HITS
services, IPTV services etc. or newspapers/publications. The current regulatory
framework and TRAI recommendations on the subject have been discussed in
detail in Chapter II.

MIB has vide reference dated 16t May, 2012 (Annexure-I), requested TRAI to re-
look the issue of vertical integration in the broadcasting and TV distribution
sector and cross media holdings across the TV, Print & Radio sectors. MIB has
requested TRAI to suggest measures that can be put to address vertical
integration in order to ensure fair growth of the broadcasting sector. Further,
TRAI has been requested to suggest measures with respect to cross media

1
ASCI report titled ‘Study on Cross Media Ownership in India’ is available on MIB website www.mib.nic.in
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ownerships with an objective to ensure plurality of news and views and
availability of quality services at reasonable prices to the consumers.

During the formulation of the consultation paper, an exercise was undertaken by
TRALI to collect and collate information regarding shareholding pattern, market
share of various TV/ radio channels, newspapers as well as various distribution
services offered by various companies operating in the broadcasting and print
sector and their cross media holdings. In this effort, fifty four companies/group
companies, mentioned in the ASCI report, engaged in broadcasting, print and
distribution activities were asked to update information concerning their
company, as available in the ASCI report. These companies were also asked to
furnish additional information in the format prescribed by TRAI Apart from
this, twenty Registrars of Companies (RoCs) were requested to provide
information about these companies, if registered with them. MIB was requested
to provide the details of market share and shareholdings etc. of service providers
i.e. broadcasters, DTH operator, multi-system-operators (MSOs), FM radio
operators etc. Circulation details of various newspapers of different periodicities
and languages from the Registrar of Newspapers for India (RNI), MIB were also
collected and collated [Annexure-II and Annexure-III].

This consultation paper seeks the comments/views of the stakeholders on the
need, nature and level of restrictions and safeguards with respect to vertical
integration in the broadcasting and distribution sectors and cross holdings across
various media sectors. Chapter I presents a snapshot of the Media &
Entertainment Industry. Chapter II enumerates restrictions related to vertical
integration, cross media ownerships and disqualifications regarding entry of
certain entities in media sector that are either in place as part of
license/ permission conditions or which have been recommended by TRAI to the
Government. Relevant rules and restrictions on the vertical integration and cross-
media holdings as prescribed in major international markets have been discussed
in Chapter III. Chapter IV focuses on various aspects of media ownership and
control. Chapters V and VI discuss rules pertaining to cross-media ownership
and vertical integration in the broadcasting sector respectively, and put forth
issues for consultation. Requirements of mandatory disclosures and issues for
consultation thereon, for the companies operating in the broadcasting and print
sectors, have been discussed in Chapter VII. A summary of consultation issues
forms Chapter VIII.
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Chapter: 1
Entertainment & Media Industry- A Snapshot

1.1 The Entertainment and Media (E&M) industry broadly consists of four segments

i.e. Television, Print, Radio and other media (such as Internet Access, Film, Out of

Home Advertising (OOH), Music, Gaming and Internet Advertising). The global
E&M market size, in the year 2011, was estimated to be US $ 1.6 trillion which has
grown by 4.9% from year 20102. Currently, India is the 14th largest E&M market in

the world with E&M industry revenues contributing about 1% of its GDP.

However, industry stakeholders understand and acknowledge that India has the

potential to achieve path-breaking growth over the next few years; possibly to
reach a size of US $ 100 billion. The Compounded Annual Growth Rate (CAGR) of
the E&M industry, for India, for the period 2011-2016 is predicted to be 17% which
is the highest expected CAGR in the international market?® as has been depicted in

Table 1.1 below.
S1. No. Country 2011 2016 (Projected) 2011-2016
(billion US $) (billion US $) CAGR

1 USA 363 490 6%

2 Japan 173 203 3%

3 China 89 168 14%
4 Germany 72 84 3%

5 UK 69 83 4%

6 France 61 75 4%

7 Italy 37 46 4%

8 Canada 35 51 8%

9 Brazil 35 59 11%
10 South Korea 34 43 5%
11 Australia 31 42 6%
12 Spain 22 27 4%
13 Russia 20 35 12%
14 India 17 38 17%
15 Netherlands 17 21 4%

Table 1.1 E&M industry revenues in selected countries

1.2 The average annual spend (per capita*) on E&M in India in 2011 was estimated to
be US $ 6.6, as compared to US $ 22 in China and US $ 65 in Brazil. While the

% Source: PwC-Global Entertainment and Media Outlook: 2012-2016
® Source: Cll PwC-India Entertainment and Media Outlook 2012

* Calculated as total consumer spend on E&M for each country, divided by its total population, on World Bank estimates.
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14

consumer spend as a percentage of incomes is similar across emerging markets
including India; there exists a significant growth potential compared to the share
of spending on E&M in the mature economies such as USA and UK. The consumer
spend as a percentage of per capita GDP is 0.4% in India, which is similar to that in
emerging markets such as China, Russia and Brazil. The rising household incomes
in India is expected to drive rapid growth in consumer spend on E&Mes.

Consumer spend” on entertainment and media contributes a major share in the
total industry revenue, and has been increasing at a fast pace over the last few
years. This growth has primarily been driven by rising disposable incomes and the
propensity for households to spend on entertainment activities. The key consumer
spend segments’ are television subscription (58 %), films (19%) and print (17%).

As per industry reports®, in India, the revenue of the E&M industry comprising
advertisement and subscription revenue, grew from Rs. 68,500 Crore in 2010 to Rs.
80,500 Crore in 2011, an overall growth of 17.52%. This is expected to grow to Rs.
1,76,400 Crore by 2016. The Table 1.2 below depicts the size of various segments of
the E &M industry and their respective growth patterns.

Sl. | Media Revenue Revenue Year over | Revenue CAGR
No. | Segment (Rs. Crore) | (Rs. Crore) | Year (Rs. Crore)
growth
2010 2011 2016 (2012-16)
(projected)

1 Television | 29,400 34,000 15.70% 67,400 14.70%
2 Print 17,800 19,000 7.20% 29,600 9.20%
3 Radio 1,300 1,400 10.80% 3,000 16.70%
4 Others 20,000 26,100 30.50% 76,400 22.52%

Total 68,500 80,500 17.52% | 1,76,400 17.00%

Table 1.2 Media Segment Revenue Contribution

® Calculated as total consumer spend on E&M for each country, as a percentage of its GDP per capita (total GDP divided by total population).
The GDP and per capita population figures are based on World Bank estimates.

®Source: Cll PwC-India Entertainment and Media Outlook 2012

7Consisting of consumer spent on Television, Print, Film, Out of Home Advertising (OOH), Music, Gaming and Internet Advertising
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1.5 After looking at the overall industry picture, now let us turn to the individual
segments.

Television

1.6 The television service sector in the country mainly comprises cable TV services,
pay DTH services, IPTV services and free to air DTH services as well as terrestrial
TV services provided by Doordarshan, a public broadcaster. As far as TV
channels are concerned, MIB has as on 20.12.2012, permitted 848 TV channels out
of which 31 channels have only uplinking permission and so are not available for
viewing in India. Out of the remaining 817 channels, around 650 TV channels are
operational and available for viewing in India. Of these operational channels,
around 300 TV channels have permission under the News and Current Affairs
channels category. As per an industry reports, total TV households in India were
estimated to be 15.5 Crore at the end of year 2012. Assuming that each household
consists of 4 adult members, the reach of television is around 62 Crore (i.e. 15.5
Crore x 4). Thus, the reach of the television media in the total population of the
country is clearly significant.

1.7 As earlier mentioned in Table 1.1, the total revenue of the Indian television
industry in 2011 was estimated at Rs. 34,000 Crore, a year-over-year increase of
15.7% from 2010 to 2011. This increase is driven equally by growth in advertising
and growth in subscription revenue, mainly due to the increase in number of TV
channels.

Print

1.8 The Indian print industry witnessed moderate growth in the year 2011°. Its
revenue increased from Rs. 17,800 Crore in the year 2010 to Rs. 19,000 Crore in the
year 2011, posting a growth of 7.2%. The Indian print industry is projected to grow
at a CAGR of 9.2% over the period 2012-2016 and is estimated to reach Rs. 29,600
Crore in 2016 from Rs. 19,000 Crore in 2011. During the year 2010-11, newspaper
advertising witnessed higher growth than subscription revenue.

1.9 Literacy level is an important factor for the print sector. In the year 2011, the
figures for male and female literates in India are 82.14% and 65.5% respectively. In
absolute terms, 217,700,941 additional persons have become literate in the decade
2001-2011. The census 2011 indicates that literates in the year 2011 constitute 74

8MPA Asia Pacific Pay TV and Broadband market 2012
%Source: Cll PwC-India Entertainment and Media Outlook 2012
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per cent of the total population as compared to 65 per cent in the year 2001. India’s
literate population base provides a large target audience to the print media.

As per RNI, the total number of registered publications as on 31st March 2011 is
82,222, which includes 14,508 newspapers. A total of 4,853 new publications were
registered in the year 2010-11. There was a 6.25 % growth of total registered
publications over the previous year. From a language point of view, the largest
number of newspapers & periodicals - 32,793 are registered in Hindji, followed by
11,478 in English. From a geographical perspective, the largest number of
publications - 13,065 is registered in the state of Uttar Pradesh followed by 10,606
in Delhi.

The magazine industry saw a marginal growth in 2011. The magazine industry has
been slowing down for the past few years and the economic slowdown affected it
further. Its market size is estimated to be Rs. 2,040 Crore in 2011 as compared to
Rs. 1,960 Crore in 2010. This sluggish growth can be attributed to the loss in
readership of regional magazines as per readership survey. Traditionally, the
vernacular publications have been widely read. However, over the last few years,
readership survey indicates that most of these magazines are losing their
readership base. The top 10 language dailies have witnessed a cumulative drop of
more than 5 lakh readers in the first quarter of 2012 as compared to the fourth
quarter of 2011.

The global print industry is suffering from lower circulation. Print advertising has
also been affected by the unfavorable macroeconomic conditions such as rise in oil
prices, rise in inflation, overall global economic slowdown etc. Drop in spends on
advertisement was witnessed in most major categories in 2011. The print industry
world-wide, is seeking digital revenue to sustain existing business. This is more
prominent in countries with high broadband penetration, where readers have easy
access to information on the Internet. Popular news websites are drawing traffic
and boosting digital revenue. However, in countries where broadband penetration
is low there is less competition from the Internet, benefiting both circulation and
print advertising.

India continues to be one of the few markets where print is growing!?. Where,
globally, newspapers are facing the dual challenges of falling subscription and
advertising revenues and on-line advertising is unable to make up for their losses,

1% Source: FICCI-KPMG Indian Media and Entertainment Industry Report 2012
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Indian newspaper markets continue to grow at a healthy rate based on factors
such as rising literacy, current low newspaper penetration, low Internet/
broadband penetration and strong home delivery business models.

With the passage of time the influence of digital news is likely to increase and a
combination of print and digital will drive growth. Another key growth area will
be the regional markets that are steadily gaining importance in the eyes of
advertisers. Realizing the huge potential of the regional print market, the national
advertisers are moving to such markets. With proliferation of smart-phones and
tablets in India, the digital medium can impact the magazine market. Niche
content in magazines and hyper-local news in regional and English newspapers
are expected to be the focus of the existing players. To ride on positive advertiser
sentiment, several newspapers have launched local editions in regional languages.
For instance, the Times of India has entered Kerala while The Hindu has launched
its third edition in Kozhikode, besides introducing a printing facility in Mohali
which will serve the states of Punjab, Haryana, and Himachal Pradesh.

In order to garner additional/alternate revenues, most of the print media players
have been investing in the alternate media platforms such as television, radio and
the Internet. Tablet versions of newspaper and magazines are also being offered.

Radio

Radio broadcasting has been a primary medium for entertainment, information
and education amongst the masses owing mainly to the affordability and terminal
portability of radio receivers. Infrastructure wise, All India Radio (AIR), the
public broadcaster, has a network comprising 237 stations & around 400
transmitters (149 MW, 48 SW & around 200 FM), which provide radio coverage to
99.14 % of the population and reach 91.79 % area of the country. The FM Radio
coverage is about 40% of the territory of India. As on date, 242 private FM radio
stations are in operation in 86 cities of the country. Phase-III of the FM radio
services expansion plan is intended to extend FM radio’s reach to 294 cities with
additional 839 FM radio stations thereby boosting the regional growth of FM radio
stations. It is expected that post Phase III, the FM radio will cover around 85% of
the territory of the country.

Increase in radio listenership has been the major growth driver, with consumers
listening to radio through new mediums like mobile phones and live Internet
streaming. The streaming of radio programmes on the Internet by both traditional
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radio broadcasters as well as Internet-only broadcasters is on the rise. By
streaming their programmes online, station operators can widen their reach
beyond their signal area and increase their potential to sell to national advertisers.
Radio industry grew from Rs. 1,300 Crore in the year 2010 to Rs. 1,400 Crore in the
year 2011. The sector is projected to grow to Rs. 3,000 Crore by the year 2016 with
a CAGR of 16.70%.

Other Media

As of September 2012, Internet subscribers!! have risen to 2.4 Crore (excluding
Internet access by wireless phone subscribers), wherein the number of broadband
subscribers is 1.47 Crore, showing an annual growth of approx. 14.42%. Internet
penetration!? is still low in India (2%) as compared to the mature markets such as
Hong Kong (41%), France (35%), USA (29%) etc.

As per an industry report!3, the segment revenue contribution of the other media
(i.e. Internet Advertising, Gaming, Music, OOH, Internet Access) grew from Rs.
11,400 Crore in 2010 to Rs. 16,500 Crore in 2011 (growth of 44.73%). By 2016, other
media is expected to grow to Rs. 61,500 Crore with a CAGR of 30.10%.

Impact of Technological developments

The discussion on E&M industry would not be complete without considering the
impact of the technological developments, especially convergence. Some of the
technological advancements that have impacted the media sector are smart
phones, 3G and 4G technologies, tablets, video on demand, 3D technologies and
Digital Rights Management (DRM)!4. There has been a paradigm shift in the way
the content is prepared, carried and delivered.

Historically, telecommunications, information technology (IT) and broadcasting
operated independently. The technologies, content/ information transmitted and
networks employed by them were distinct and separate. Television, radio,
telephones and computers were used for specific different purposes. However,
technological developments particularly related to IP technology and increasing
use of packet switched digital communications have made converged services
possible. The telecom networks can provide access to internet and broadcast
content in addition to telecommunication services and similarly with digitization,
cable TV networks can also provide Internet access as well as telephone services.

" Telecom Performance Indicator Report of TRAI (September 2012),

2 FICCI-KPMG Indian Media and Entertainment Industry Report 2012

B ClI-PwC India Entertainment and Media Outlook 2012

“ DRM or Digital Rights Management is not just one technology but a set of technologies which enables the creator or seller of digital media to
control or track the movement / distribution of content, even after it has been sold to the end consumer.
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Market related convergence also occurs due to consumer expectation of one-stop
service availability, innovative bundling of services and pricing.

In these days of emerging convergence, the print media is rapidly embracing new
technological innovations and progressively utilizing e-services by launching e-
versions of their print newspapers, magazines and directories etc. Besides this,
news and entertainment videos, e-version of the print media are being made
available to subscribers on computers and other digital devices such as Smart
phones, Tablets, etc.

As another example of progressive convergence, many telecom companies in India
are offering interactive broadcast content services such as news & updates,
astrology, contests & gaming, Video on Demand (VoD), Internet radio services etc
through voice portals. IPTV is also being eyed by many telecom operators as a
way to boost the uptake of broadband.

Convergence of customer premises equipment, transmission and access media and
service providers reduces the cost of delivery of service and it also increases the
level of competition.

Why regulate?

The products of media are not regular commodities as they constitute and shape
cultural life of a society and serve as a strong tool to form public perception.
Media products play a special role in democracies as media in modern societies
provide the arena for public debates, a virtual public space where different issues
of public interest can be represented and discussed. Media influences ideas and
therefore can swing opinions.

The size of the E&M industry, its current growth trends, its future potential and its
power to influence news and views within its reach are the factors that attract,
amongst others, large corporates and political parties and organizations to the
media business.

There is an increasing trend of influence of political parties/politicians in the
media sector. Political parties either directly or indirectly through surrogates
control newspapers, TV channels and TV distribution systems. Such TV channels
and newspapers would, obviously, promote the leaders and propagate the agenda
of these political parties. This tendency is more prevalent in regional markets.
There are TV channels directly or indirectly named after political leaders/parties.
In the cable TV distribution space, there are complaints that entities backed by
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political parties are either taking over operations of other cable TV operators or
driving them out of business using other means, thereby virtually extending their
monopoly in the entire region. In such a situation, the broadcasters are at the
mercy of these politically backed entities for distribution of their channels in that
region. Such entities may practically throttle content selectively to suit their own
agenda as well as fetter competition in the market, depriving consumers of the
benefits of effective competition.

A number of corporate sector entities are entering the media sector. Corporates
can use media to bias views and influence policy making in a manner so as to
promote their vested interests while generating business revenues for themselves.
This has led to emergence of large media conglomerates where single
entities/ groups have strong presence across different media segments. Table 1.3
below depicts the presence of certain business houses across the different media
segments and in their distribution platforms.

Group of Broadcasting Distribution

Companies Platform
Print vV FM Radio DTH MSO

Channels Station

Sun TV v v v v v

Essel Group N N N v v

Star India v N v N

Ushodaya N N v

(Eenadu)

India Today N N v

The Times v v N

Group

HT Media v \

ABP Group N N N

Bhaskar v v v

Group

Jagran v v v

Prakashan

Sakkal v v

Media

Malayala v v v
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Manorama
Group

D.B. N N

Corporation
Group

Anil v v v v
Dhirubhai
Ambani

Group
Asianet N N
Communica

tions

Table 1.3 Presence of business houses across various segments of medial>

The inherent conflict of interest which arises from uncontrolled ownership in the
media sector gives rise to manifestations such as (i) paid news (ii) corporate and
political lobbying by popular television channels (iii) propagation of biased
analysis and forecasts both in the political arena as well as in the corporate sector
(iv) irresponsible reporting to create sensationalism. These are even more lethal
where the ownership/control rests with entities which have both business and
political interests. Such ownership/control is not uncommon in the country.

News is meant to provide information that is not only of interest to the public,
truthful and factually correct, but also information that is balanced, objective, fair
and neutral. This clearly sets apart what is described as “news” from opinions
expressed in editorial articles or advertisements and commercials paid for by
corporate entities, governments, organizations or individuals. When the
distinction between news and advertisement gets blurred, advertisements begin to
masquerade as news. When such paid news is published or broadcast, the reader
or the viewer is misled into believing that an advertisement or a sponsored feature
is a news story that is truthful, fair and objective. We have recently witnessed a
virtual media war between two national dailies regarding publishing of paid news
during coverage of assembly elections in a state.

There have been several instances reported of leading news channels/news-dailies
exploiting the power of the media in collusion with corporate houses and
politicians in lobbying for influencing policy decisions to favour such corporate

> Source: ASCI Report, July 2009
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houses. Not very long ago, the story of how corporate houses connived with the
media in an attempt to influence political decision making to distort the market in
a core infrastructure sector, engaged the nation’s attention.

Media outlets owned/controlled by industrialists or business houses have it in
their power to propagate biased analysis or forecasts to further their business
interests or harm the interests of business opponents, to the detriment of the
interests of investors and other stakeholders. Such exercises could vitiate the
investment climate in the country and jeopardise economic growth. Similarly,
media outlets owned/controlled by politicians/political organisations may also
try to influence public opinion in their favour by propagating biased analysis or
forecasts e.g. manipulated EXIT polls etc.

Media outlets owned/controlled by political/business entities may try to
sensationalise a news item to undermine the interests of their opponents with
scant regard for the overall national interest. Instances of such irresponsible
reporting and sensationalisation are not uncommon during, say, political elections,
when controversial news items/videos/visuals are bandied in the public domain
through media outlets.

The ills of uncontrolled media ownership have repeatedly been manifested,
nationally as well as internationally, in controversial occurrences. The main
casualty is the right of the citizen to know the objective truth. In this context, to
quote a recent newspaper articlete, “...... policies should be implemented to help
individuals and the most vulnerable demographics in particular, to filter out biases in
information over time. Examples are voters exposed to biased political information,
investors exposed to biased analysts forecasts, or patients exposed to biased treatment

recommendations...”

1.35 Regulating ownership of media outlets is thus essential in the public interest, as a

guarantee of plurality and diversity of opinion. It is, therefore, topical to start
talking about regulation of media ownership.

'8 Financial Express, Delhi dated 5.2.2013.
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Chapter: 11
Present Regulatory Framework

This chapter discusses, restrictions related to vertical integration, cross media
ownership and disqualifications regarding entry of certain entities in media
sector that are either in place as part of license/permission conditions or which
have been recommended to the Government. Restrictions with respect to the
number of permissions are also discussed.

A. Vertical Integration
Direct to Home (DTH)

Guidelines for Obtaining License for providing DTH Broadcasting Service in

India

In the Guidelines for Obtaining License for providing DTH Broadcasting Service

in India, restrictions have been prescribed which restrict the stake that can be

held by a broadcasting and/or cable network company in the company owning

the DTH platform and vice-versa. The restriction states as under:

“1.4 The Licensee shall not allow Broadcasting Companies and/or Cable Network
Companies to collectively hold or own more than 20% of the total paid up equity in
its company at any time during the License period. ...”

“1.5 The Licensee company not to hold or own more than 20% equity share in a

7

broadcasting and/or Cable Network Company. ...

No restriction on the number of licenses has been prescribed in the said
guidelines. The relevant provision of the guidelines state as under:

“ 11) There will be no restrictions on the total number of DTH licenses and these will be
issued to any person who fulfils the necessary terms and conditions and subject to
the security and technical clearances by the appropriate authorities of the Govt.”

Head end in the Sky (HITS)

Guidelines for providing HITS Broadcasting Service in India

In the Guidelines for providing HITS Broadcasting Service in India dated
26.11.2009, the following provision have been prescribed which restrict the stake
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that can be held by a broadcasting and/or DTH licensee company in a company
providing HITS based broadcasting services in India:

“1.6 Broadcasting Company(ies) and/or DTH licensee company/(ies) will not be allowed
to collectively hold or own more than 20% of the total paid up equity in the company
(getting license for HITS operation) at any time during the permission period.
Simultaneously, the HITS permission holder should not hold or own more than 20%
equity share in a broadcasting company and/or DTH license company. Further, any
entity or person holding more than 20% equity in a HITS permission holder
company shall not hold more than 20% equity in any other broadcasting
company(ies) and/or DTH licensee company and uvice-versa. This restriction,
however, will not apply to financial institutional investors. However, there would
not be any restriction on equity holdings between a HITS permission holder
company and a MSO/cable operator company.”

Further, regarding the manner of determining the shareholding, following has
been stated in the said guidelines:

“1.7 While determining the shareholding of a Company or entity or person as per para
1.6 above, both its direct and indirect shareholding will be taken into account. The
principle and methodology to determine the level of indirect holding shall be the
same as has been adopted in Press Note 2 of 2009 dated 13.2.09 of the Department of
Industrial Policy and Promotion under the Ministry of Commerce and Industry for
determination of indirect foreign investment.”

No restriction on the number of permissions has been prescribed in the
Guidelines for providing HITS Broadcasting Service in India. The relevant
provision of the guidelines states as under:

“2. There will be no restriction on the total number of HITS permissions and these will be
issued to any company which fulfils the eligibility criteria & necessary terms and
conditions and subject to the security and technical clearances by the appropriate
authorities of the Government.”
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2.6

2.7

2.8

Frequency Modulation (FM) Radio

Policy Guidelines on Expansion of FM Radio Broadcasting Services through
Private Agencies (Phase-III)

In the policy for expansion of FM radio under phase III expansion, certain
provisions have been made in respect of the restriction on multiple permissions
in a city and total number of frequencies that an entity can hold. The relevant
provisions are as under:

Restrictions on multiple permissions in a city and other conditions

Till phase II of the FM radio expansion in the country, no FM operator company
was allowed to hold more than one license in a licensed service area i.e. no
operator was allowed to operate more than one radio channel in a city. For the
phase III expansion, however, this restriction was relaxed and a company could
have more than one FM radio channel in a city subject to certain conditions. The

relevant provision states as under:

“7.1 Every applicant shall be allowed to run not more than 40% of the total channels in a
city subject to a minimum of three different operators in the city and further subject
to the provisions contained in para 8. However in case the 40% figure is a decimal, it
will be rounded off to the nearest whole number.”

A minimum of three different operators should be present in the city where
multiple channels can be allowed to an applicant. This is to ensure that there is
plurality and competition in the market.

Total number of frequencies that an entity may hold

In the policy guidelines for phase II expansion of FM radio in India, a restriction
that prevented holding of more than 15% of all the channels allotted in the
country by any entity was prescribed. Same restriction has been prescribed in the
policy guidelines for phase III expansion of FM radio in the country, with certain
exceptions for the state of Jammu and Kashmir, North Eastern States and island
territories. The relevant provision states as under:

“8.1 No entity shall hold permission for more than 15% of all channels allotted in the
country excluding channels located in Jammu and Kashmir, North Eastern States
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and island territories. Only city wise limits as mentioned in para 7 will apply to
channels located in Jammu and Kashmir, North Eastern States and island
territories.

[Note (1): The channels allotted to the following categories of companies would be
reckoned together for the purpose of calculating the total channels allocated to an
entity:

a. Subsidiary company of any applicant/ allottee;

b. Holding company of any applicant / allottee;

c. Companies with the Same Management as that of applicant/ allottee;

d. More than one Inter-Connected Undertaking with regard to the applicant/
allottee.

Note (2): In respect of existing license/permission/LOI holders, the
license(s)/permission(s)/LOI(s) already held by them shall also be taken into
consideration for calculating the 15% limit.]”

Mobile TV
Recommendation for Mobile TV

On 23t Jan 2008, TRAI had given its recommendations to the Government with
respect to the Mobile TV services in India. With respect to the stake that can be
held by a broadcasting company in a company operating mobile TV services in
India, TRAI had recommended as under:

“5.3.20 Any mobile television licensee should not allow any broadcasting company or
group of broadcasting companies to collectively hold or own more than 20% of the total
paid up equity in its company at any time during the License period. Simultaneously,
the mobile television licensee should not hold or own more than 20% equity share in a
broadcasting company. Further, any entity or person (other than a financial institution)
holding more than 20% equity in a mobile television license should not hold more than
20% equity in any other broadcasting company or broadcasting companies and vice-
versa. However, there would not be any restriction on equity holdings between a mobile
television licensee and a DTH licensee or a HITS licensee or a MSO/cable operator
company.”

2.10 As far as number of licenses/permissions to a company providing Mobile TV

services is concerned, TRAI has made following recommendation to the
Government in response to their reference dated 19.01.2010:
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...no entity can hold more than twenty five percent of the total number of permissions
given in the country to prevent monopolization at national level for the first phase.
This is in addition to the stipulation that an entity should have only one license per
service area.”

In its recommendations, TRAI has suggested that a licensee should get only one
carrier channel in a service area, so as to ensure multiplicity of service providers
in every service area, subject to spectrum availability.

As far as other media segments are concerned (i.e. broadcasters, MSOs/LCOs,
HITS, DTH etc.), there are no restriction on the number of channels/ licenses/
permissions which a company or entity can have. A notable factor in these media
segments is that use of scarce resources such as spectrum is not involved at
present. Use of spectrum is involved in the case of FM radio and mobile TV, for
which TRAI has recommended appropriate restrictions.

B. Cross Media Ownership

Restrictions with regard to cross media holdings/ownerships across print,
television and radio sectors of the media have not so far been prescribed by the
Government. A reference from the Government in this regard was made to TRAI
vide reference dated 22nd May 2008 from MIB. On 25t February 2009, TRAI gave
its recommendations to the Government. These recommendations have been
discussed in the subsequent paragraphs. Later, MIB also sponsored a study
through ASCI; the key recommendations of ASCI are also discussed in
subsequent paragraphs.

In the Policy Guidelines on Expansion of FM Radio Broadcasting Services
through Private Agencies (Phase-III), issued on 25% July 2011, an enabling
provision has, however, been prescribed for putting in place restrictions as and
when such restrictions are prescribed by the Government. The relevant provision
states as under:

“10.1 If during the currency of the permission period, government policy on cross-media
ownership is announced, the permission holder shall be obliged to conform to the
revised guidelines within a period of six months from the date of such notification,
failing which it shall be treated as non-compliant of Grant of Permission Agreement,
and liable for punitive action.
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2.16

Provided, however, in case the permission holder is not in a position to comply with
cross media restrictions for bona fide reasons to the satisfaction of the Ministry of
Information & Broadcasting, the Permission Holder would be given an option of
furnishing one month’s exit notice alongwith a compensation calculated on a pro rata
basis of the Non-refundable One Time Entry Fees (NOTEF) amount(s) for the
remaining period of permission(s) held by the company.”

C. Summary of Recommendations of TRAI on “Media Ownership”
dated 25th Feb. 2009

In response to MIB reference dated 22nd May 2008, TRAI gave its
recommendations to the Government that includes the issues of horizontal
integration (cross media ownership), vertical integration, limit on the number of
licenses held by a single entity, concentration of control/ ownership across
media and the control/ ownership across telecom and media companies. The
recommendations made by TRAI are as under:

Cross-media control/ ownership or Horizontal Integration

i) Necessary safeguards should be put in place to ensure that plurality and
diversity are maintained across the three media segments of print, television and
radio. It should remain positive in essence.

ii) A detailed market study and analysis may be carried out by MIB for
identifying/determining the safeguards. The results of such analysis may be put
in public domain and discussed before finalizing the safeguards.

2.17 Vertical Integration

i) The broadcaster should not have “control” in distribution and vice-versa.

ii) Definition of Control: Any entity which has been permitted/ licensed for
television broadcasting or has more than 20% equity in a broadcasting company,
shall not have more than 20% equity in any Distributor (MSO/Cable operator,
DTH operator, HITS operator, Mobile TV service provider) and vice-versa.

iii) The existing broadcasters who may have “control” in distribution
(MSO/Cable/DTH) and entities in the distribution sector who may have similar
“control” over broadcasting should be given sufficient time of three years for
restructuring.

iv) For the purpose of putting in place effective safeguards to prevent vertical
integration between the broadcasting sector and its distribution platforms as
recommended above, the word “entity” be given a broad meaning so as to
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include any person including an individual, a group of persons, a public or
private body corporate, a firm, a trust, or any other organization or body and
also to include “inter-connected undertakings” as defined in the Monopolistic
and Restrictive Trade Practices Act, 1969 (54 of 1969).

Limit on number of Licenses by a single entity: The current restrictions on
number of licenses held by a single entity (including policies and TRAI
recommendations on FM Radio and Mobile TV) are adequate for the time being,.

Concentration of Control/ Ownership across Media: After working out the
required safeguards for horizontal & vertical integration, the merger and
acquisition guidelines for the sector may also be issued to prevent media
concentration and creation of significant market power.

Cross control/ ownership across Telecom and Media companies: No restriction
should be imposed on cross control/ ownership across telecom and media
sectors, at this point of time. The issue could be reviewed after two years.

D. Recommendations of ASCI

As per the recommendations of TRAI, in 2009, MIB sponsored a study through
ASCI. The study dealt with the nature and extent of cross media ownership,
existing regulatory framework, relevant market and international experience.
ASCI submitted its study report titled ‘Study on Cross Media Ownership in
India” (ASCI Report) in July 2009 to the Government. In its report ASCI made
following recommendations:

Cross Media Ownership

(i) Cross media ownership restrictions rules must be put in place by the
appropriate regulator. There is ample evidence of market dominance in
certain relevant markets. Cross media restrictions must be based on a
detailed market analysis of well defined relevant markets.

(ii) Any cross media rules on ownership must include broadcasting, print and
the new media.

(iif) The market survey and analysis needs to be made periodically (every 3-4
years) and the ownership restriction/ rules may then be changed
accordingly.
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(iv) Disclosure norms that makes cross media affiliation and ownership clear to
the viewer need to be publicized.

2.23 Vertical Integration

2.24

2.25

(i) Regulations on vertical integration are necessary to ensure that the “must
carry” against the “must provide” provisions of the broadcasters are

mandatory and non- discriminatory.

ii) The appropriate regulator must also be able to monitor compliance and
pprop & P
regulate the rate at which access to broadcasting service networks are
provided so that the delivery platforms do not block competitions from
others.

(iii) A cap on vertical holdings must be carefully determined. The suggested cap
must be based on existing market conditions, and implementable.

Aligning regulatory framework to market conditions

(i) The emerging convergence must be taken into account and the regulatory
framework for media must be aligned to address competition concerns
among the media spectrum. The regulatory framework must be aligned to
market realities in terms of convergence and would have to be framed in a
holistic manner.

(i) A convergence regulator to cover all media access print, broadcasting and
telecom must be established.

E. Disqualification of certain entities for entry into Broadcasting and
Distribution activities (Recommendations of TRAI dated 12th Nov.
2008 and 28th Dec. 2012)

Media plays a special role in democracies. It serves as a strong tool to form
public perception as it provides the arena for public debates where different
issues of public interest can be represented and discussed. Media influences
ideas and therefore can swing opinions. It is, therefore, important that an arm’s
length distance is ensured between the media and organs of governance, political
institutions and other entities which have a profound sway over public opinion.
In many developed democracies, certain entities such as political and religious
bodies are explicitly debarred under the relevant laws from holding broadcasting
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licences. In this regard, TRAI has issued certain recommendations and salient

points of these recommendations are as below:

(@)
(i)

Political bodies should not be allowed to enter into broadcasting activities.

Pending enactment of any new legislation on broadcasting, the
disqualifications stated below for political bodies to enter into broadcasting
and/or distribution activities should be implemented through executive
decision by incorporating the disqualifications into Rules, Regulations and
Guidelines as necessary.

“Disqualification of political bodies:

(a) A body whose objects are wholly or mainly of a political nature;

(b)A body affiliated to a body, referred to in clause (a);

(c) An individual who is an officer of a body, referred to in clause (a) or (b);

(d) A body corporate, which is an associate of a body corporate referred to in
clause (a) or (b);

(e) A body corporate, in which a body referred to in any of clauses (a) and (b) is
a participant with more than a five per cent interest;

(f) A body which is controlled by a person referred to in any of clauses (a) to (d)
or by two or more persons, taken together;

(g) A body corporate, in which a body referred to in clause (f), other than one
which is controlled by a person, referred to in clause (c) or by two or more such
persons, taken together, is a participant with more than a five per cent
interest.”

(iii) Religious bodies may not be permitted to own their own broadcasting

stations and teleports. However, broadcasting channels may be permitted to
carry programmes aimed at the propagation of different religious faiths
subject to strict compliance with the applicable content code or programme
code, as the case may be.

(iv) Urban and local bodies, Panchayati Raj bodies and other publicly funded

(v)

bodies should not be allowed to enter into broadcasting activities.

The Central Government Ministries and Departments, Central Government
owned companies, Central Government undertakings, Joint ventures of the
Central Government and the private sector and Central Government funded
entities should not be allowed to enter into the business of broadcasting
and/ or distribution of TV channels.
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(vi) State Government Departments, State Government owned companies, State
Government undertakings, Joint ventures of the State Government and the
private sector, and State Government funded entities should not be allowed
to enter into the business of broadcasting and/or distribution of TV
channels.

(vii)If the Central Government has already accorded permission to any State
Government/State Government owned companies/State Government
undertakings/Joint venture of the State Government and the private
sector/State Government funded entities to enter into the cable distribution
platform, then the Central Government should provide an appropriate exit
route.

While recommending the disqualification of certain entities for entry into
broadcasting and distribution activities, TRAI's basic intention was to ensure that
power of the media is not exploited by such entities for swaying public opinion
in their favour, or for promoting vested political interests and propagating
ideologies. However, as briefly discussed in Chapter I, other kinds of entities can
also gain such effective control over the media as to be able to exploit its power
for their own purposes, often spreading misinformation and compromising
public interest. There may be a need to expand the list of entities to which
general disqualification would apply. In addition, there is a need to address the
problem of surrogates, whereby a disqualified entity may wield media power
through another entity over which it has influence, and which does not suffer
from general disqualification for entry into the media sector. Grant of
license/permission to such a surrogate entity may defeat the very purpose of
putting general disqualifications in place. In the circumstances, it may be argued
that the licensor should have the power to disqualify an entity from entering the
media sector, wherever the licensor is satisfied, based on its own assessment or
on the recommendations of the regulator, that the granting of a media sector
license to that entity would be detrimental to the public interest. Ofcom, for
example, prohibits persons who in its opinion, are subject to undue influence by
an otherwise disqualified person.

Issues for consultation:

Q1: In your opinion, are there other entities, apart from entities such as
political parties, religious bodies, Government or government aided
bodies which have already been recommended by TRAI to be
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Q2.

disqualified from entry into the broadcasting and distribution sectors,
which should also be disqualified from entry into the media sector?
Please elaborate your response with justifications.

Should the licensor, either suo motu or based on the recommendations of
the regulator, be empowered to disqualify any entity from entering the
media sector in public interest? For instance, should the licensor or the
regulator be empowered to disqualify (or recommend for
disqualification) a person who is subject to undue influence by a
disqualified person.

28| Page



Chapter: 111
International scenario

3.1 Media ownership rules and restrictions have been included in the regulatory

3.2

framework of several international markets. Many international markets have

identified the parameters that define the level of concentration in media

ownership and cross media holdings. These parameters are reviewed periodically

and the restrictions/ safeguards are modulated accordingly. The media ownership

regulations in UK, USA, Australia, Germany, South Africa, Canada, South Korea

and France have been studied.

The international markets have prescribed different kinds of restrictions in their

jurisdictions depending upon the requirement of the particular country or market.

The regulations in the major international markets can be placed in following

broad categories:

A. Disqualifications: Restrictions on allowing certain persons/ entities/

organizations to operate in the media sector.

B. Restrictions on domination within a media sector

1.

ii.

1ii.

Restrictions on dominance in TV broadcasting: Restrictions on control
of significant percentage of total television audience shares and/or
restrictions on holding multiple licenses.

Restrictions on dominance in Radio broadcasting: Restrictions on
control of significant percentage of total television audience shares
and/ or restrictions on holding multiple licenses.

Restrictions on dominance in Print Media: Restrictions on control of
significant percentage of market share by a single entity in the print
media.

C. Restrictions on domination by the media i.e. Cross Media restrictions:

1.

ii.

Restriction on acquiring a license in any media segment in case the
person/company holds a license in any other media segment in that
particular market/area e.g. the “Two out of Three” rule i.e. any entity can
at most have presence in two out of three media segments (Television,
Radio and Newspaper) in the same market/service area.

Restrictions on limit of investment in other broadcasting activities by the
holder of a broadcasting license.

D. Restrictions on mergers and acquisitions: Restrictions on mergers of entities

holding significant market power.
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3.3 Regulatory provisions based on the above classification in identified international
markets are presented in the following paragraphs:

A. Disqualifications
UK
The following entities are prohibited from holding a broadcast license:

* Local Authorities

» Political Organizations

» BBC (British Broadcasting Corporation)& the Welsh Authority

» Advertising Agencies and

* Persons who in the opinion of the Office of Communications (Ofcom) are
subject to undue influence by a disqualified person such as to act against public
interest

» Religious bodies may not hold licenses for the commercial TV channels, national
analogue radio services, public tele-text, additional TV services, TV multiplexes
and radio multiplexes!”. In other cases license may be awarded subject to the
approval of Ofcom.

= Public funded bodies (i.e. receiving more than 50% of funding from the public
purse) cannot hold radio service licenses (except for restricted services).

* BBC subsidiaries may not hold licenses for (a) regional or national commercial
television services licenses (b) national, local or restricted radio services.

» National public telecommunications operators with annual turnover in excess of
2 billion pounds may not hold licenses for a national radio service license and
commercial television channels.

South Africa

The following disqualifications on foreign control of commercial broadcasting
services (foreign ownership) have been prescribed.

» A foreigner may not, whether directly or indirectly---
o Exercise control over a commercial broadcasting licensee, or
o  Have a financial interest or an interest either in violating shares or paid-up
capital in a commercial broadcasting licensee, exceeding 20%
* Not more than 20% of the directors of a commercial broadcasting licensee may
be foreigners.

YTV multiplexes and radio multiplexes are a band of fixed width containing a number of TV/ Radio channels
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Germany

» Political parties and organizations are prohibited from holding a broadcast
license.

South Korea
* Only South Korean citizens and entities owned by citizens may obtain a license.
B. Restrictions on domination within a media segment

a. Restrictions on domination in Television Broadcasting
USA

* National TV Ownership: No limit on the number of TV stations a single entity
may own nationwide as long as the station group, collectively, does not reach
more than 39% of all U.S. TV households!8.

* Local TV multiple ownership: An entity may own two stations in the same
DMA (Designated Market Area)™ if either (1) the service areas of the stations
do not overlap or (2) at least one of the stations is not ranked among the top
four stations in DMA (based on market share) and at least eight independently
owned TV stations would remain in the market after the proposed
combination.

Australia

* A person must not be in a position to exercise control of commercial television
broadcasting licences whose combined licence area populations exceed 75% of
the population of Australia.

= A person must not be in a position to exercise control of more than one
commercial television broadcasting licence in the same licence area.

* A person may not hold a directorship in two or more companies which
between them exceed these limits. Similarly, anyone who controls a licence or

'8 For the purpose of calculating the national audience reach under this rule, TV stations on UHF channels (14 and above) count less than TV
stations on VHF channels (13 and below).

' DMA is a region where the population can receive the same (or similar) television and radio station offerings, and may also include other
types of media including newspapers and Internet content
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licences may not be a director of another company that controls a licence or
licences if control of the combination by a single person would be prohibited.
Exceptions: In licence areas where there is only one commercial television
broadcasting licence, the Australian Communications and Media Authority
(ACMA) may, in certain circumstances, permit that licensee to provide a
second commercial television broadcasting service. In licence areas where there
are two commercial television broadcasting licences, the ACMA may, in certain
circumstances permit these licensees to provide a third commercial television
broadcasting licence.

A person must not:

(i) be a director of a company that is in a position to exercise control of a
commercial television broadcasting licence; and

(ii) be in a position to exercise control of a data casting transmitter licence.

Canada

Generally, an entity is not permitted to own more than one over-the-air station
in one language in a given market. However, the Canadian Radio-television
Telecommunications Commission (CRTC) has made a number of exceptions to
this policy over the years in recognition of the need for locally focused
programming in small cities adjacent to larger centers.

South Africa

No person may---

Directly or indirectly exercise control over more than one commercial
broadcasting service license in the television broadcasting service; or

Be a director of a company which is, or of two or more companies which
between them are in a position to exercise control over more than one
commercial broadcasting service license in the television broadcasting service;
or

Be in a position to exercise control over a commercial broadcasting service
license in the television broadcasting service and be a director of any company
which is in a position to exercise control over any other commercial
broadcasting service license in the television broadcasting service.
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South Korea

* The rule (Article 8 of the Broadcasting Act) forbids anyone from owning more
than 30 percent of stock of a terrestrial broadcasting licensee and a news
broadcasting program provider.

= It is illegal to concurrently operate an over-the-air broadcaster, a cable
television broadcaster and a satellite broadcaster.

* The Act (Broadcasting Act) proscribes an over-the-air broadcaster, a cable
television broadcaster and a satellite broadcaster from owning another over-
the-air broadcaster that runs a digital multimedia broadcasting (DMB) service,
another cable broadcasting service, and another satellite broadcasting service,
respectively.

* A broadcast program provider cannot operate another program provider or
own stock in the other provider beyond what a presidential decree?’ permits.

France

* There are three limits placed on television ownership; capital share, number of
licenses and audience share, and participation in more companies in the same
sector:

o Anindividual person may not own more than 49% of a national TV channel
or 33% of a local channel if the average annual audience is greater than 2.5%
of the total audience.

o If a licensee holds two licenses, then the licensee cannot own more than 15%
of the second license and if the licensee owns three licenses then the licensee
cannot own more than 5% of the third license.

o A person may not own more than one analogue license or seven digital
licenses.

A licensee cannot hold more than two satellite licenses.

There is a ban on owning two regional broadcast TV licenses (analogue and
digital) or more than one license if the audience area is greater than
6 million.

* Non-EU investment is limited to a 20% share of the capital in terrestrial
television service in French language.

% currently, the presidential decree of Feb 22, 2008 states that where the ratio comprised of the sum of sales proceeds of a specific
broadcasting program provider, together with the sales proceeds of a program provider specially related to the relevant program provider,
exceeds 33/100 of th